YOUR BACK UP LIMITED

TERMS & CONDITIONS
(version October 2007)
This document should be read in conjunction with our Security Statement and Privacy Policy. 
The following terms and conditions (the ”Conditions") govern our provision and your use of the Service. Please read these Conditions carefully before registering for the Service. We will deem that you have accepted this Agreement when you click the "YES, I HAVE READ AND AGREE TO THE TERMS AND CONDITIONS" button at time of software installation. 
1. Definitions

In these Conditions, unless the context requires otherwise. the following expressions have the following meanings:

	“Account”


	your account with us which is opened when you provide a username and password to us on acceptance of this Agreement;


	“Agreement”
	these Conditions, the Privacy Policy, the Security Statement and the Subscription Charges;


	“Commencement Date”
	the date on which you accept this Agreement;


	“Consequential Loss”


	includes loss of profits, loss of goodwill and any type of special, indirect or other consequential loss;



	“Consumer”
	an individual not acting for the purposes of his or her business or profession; 



	“Data Files”
	as defined in our Privacy Policy;


	“Free Trial Period”


	a period of  [] days from and including the Commencement Date;

	“Payment Table”
	the table on the Website that indicates details of the service levels and the Subscription Charges



	“RPI”
	the Retail Price Index as published by the Office of National Statistics;


	“Service”
	an online back up service for your Data Files;

	“Software”
	any software provided by us to you as part of the Service;


	“Subscription Charges”
	the fees payable to us by you for the use of the Service. These fees are identified in the Payment Table;


	“User Contact Information”
	as defined in our Privacy Policy;


	VAT
	Value Added Tax or any other similar tax levied on the sale of goods or services;


	“We”, “Our” or “Us” 


	are references to Your Back Up Limited (Co No.06373304) whose registered office is at 35 Topsfield Parade, Tottenham Lane, London, N8 8PT;


	“Website”


	our website at url, http://www.yourbackupuk.com; and

	“You”, “Yours” or “Your”
	are references to the entity that provides the User Contact Information.



2. Access

2.1 We will provide you with access to the Service when you have accepted this Agreement and completed the registration process. On registration, we ask you to select a username and a password.  Your use of the Service in any manner, which is prohibited by these Conditions, may result in termination or suspension of the Service. 
2.2
You are responsible for the security of your username and password. We reserve the right to suspend, terminate, or modify any username and password selected by you or any password provided by us for use with the Service.
2.3 If you have any queries concerning the Service or your Account, you should contact customer care by emailing customer@yourbackupuk.com.
3. Licence
3.1
We grant you a non-exclusive, non-transferable, revocable licence to use the Service and the Software with effect from Commencement Date.
3.2
Save for the limited licence provided in Condition 3.1, you shall have no proprietary or other interest or rights in the Service.
3.3
You shall not without our prior written consent (other than to the strict extent that such act cannot be restricted by law):
3.3.1
copy the whole or any part of the Software (save for one copy for back-up purposes only); 
3.3.2
modify, merge or combine the whole or any part of the Software with any other software; 
3.3.3
assign, transfer, distribute, sell, lease, rent, sub-licence, charge or otherwise deal in or encumber the Software; or
3.3.4 adapt, translate, reverse engineer, decompile or disassemble the whole or any part of the Software. 
4. Changes To Service
4.1 We may change these Conditions (including any reasonable change to the Subscription Charges for use of the Service) at any time provided that any change to the Service is not materially adverse to you. We will notify you of any change in the Service by email. 

4.2 Any change to the Subscription Charges will only take effect thirty (30) days after the date of notification.

4.3
Notwithstanding the provisions of Condition 4.2, if you are a Consumer, if the increase in our Subscription Charges exceeds the RPI, you may by notice in writing given within twenty one (21) days of the notification of the agreement terminate this Agreement on thirty (30) days’ notice. We shall not increase our charges to Consumers more than once in any period of twelve months.

5. Charges and Payments
5.1
We will charge you in line with the Subscription Charges applicable for the service level required. We will levy the Subscription Charges either annually in advance or monthly in arrears dependent on which service level you have subscribed to. Subscription Charges are expressed exclusive of VAT. We will invoice you on an annual or monthly basis depend on your subscribed service level.
5.2 When paying by credit or debit card, you must provide your card details at the time of acceptance of this Agreement. We will collect future fee payments automatically from your credit or debit card. All charges you incur for use of the Service will be charged to your Account in accordance with the credit or debit card details you provide. If we do not receive payment from the card issuer, you agree to pay us all amounts due upon demand. 
5.3 Notwithstanding the provisions of Condition 5.2, if you are a Consumer and we do not receive payment from your card issuer, you agree to pay us all amounts due within thirty days of us giving you notification of a non-payment.

5.4 Service fees are calculated as follows. For all service levels, any applicable Subscription Charges are calculated on the peak amount of data under protection at any time during the billing cycle, rounded up to the nearest full Gigabyte.  We will automatically upgrade the service level according to your individual requirements. This means that should you use more storage than you have paid for, your service level will be upgraded to accommodate this increased storage requirement. Additional storage will be invoiced for and payment will be made as per your selected payment method and/or automatically debited from the credit or debit card provided at the time of subscription (if paying by this method). These upgrade payments are in accordance with the Payment Table on the Website and are charged pro-rata to the amount of time remaining on the annual contract or in the case of monthly payments will correspond to the monthly charges applicable for the storage used in that month. 
5.5 We will take all commercially reasonable actions to validate your credit or debit card details. If for any reason your credit or debit card cannot be validated or the transaction is prevented from occurring or we do not receive payment by any other method we will make all reasonable endeavours to make you aware of this. If, following these endeavours, you make no effort to remedy the default in payment, and the payment remains outstanding for longer than thirty (30) days, we reserve the right to terminate this Agreement.
5.6 In the event that we terminate this Agreement pursuant to Condition 5.5, you will remain liable for all outstanding payments to us. In addition, we will add an administration fee of  GBP 25 + VAT to your outstanding balance. 

5.7 We ask that you note that card payments are collected via HSBC e-secure, a secure payment service (part of HSBC Bank), and all transactions relating to your use of the Service will appear on your bank or credit card statement as "YOUR BACK UP LTD". 

6. Your Responsibilities
6.1 You agree:
6.1.1 to notify us promptly by e-mail if you suspect any unauthorised use of the Service. Until you notify us, you remain responsible for such unauthorised use; 
6.1.2 to provide accurate and complete User Contact Information (including, but not limited to, your name, postal or e-mail address, phone number, credit or debit card information) and to promptly report any changes in such information to us;
6.1.3 that you are responsible for providing and maintaining all computer equipment and software necessary for you to access the Service; 
6.1.4 not to resell, remarket, or otherwise redistribute any portion of the Service; 
6.1.5 to comply with all applicable laws, regulations, or conventions, including, but not limited to, those related to child pornography, gambling or gaming, obscenity, securities, intellectual property rights, data privacy, import/export of data and taxes, or misleading or deceptive conduct. 
6.2
You agree that by registering for and continuing to use the Service that you are of legal age and capacity to enter in to this Agreement.
7. Term And Termination
7.1 Unless agreed in writing otherwise, you agree that we will provide the Service for a minimum  period of one year ("the Initial Term") commencing on the Commencement Date and this Agreement shall continue thereafter for successive 12 month terms ("Renewal Terms") unless and until you notify us in writing at least thirty (30) days prior to the end of the Initial Term or any of the Renewal Terms.
7.2 If you are a Consumer, notwithstanding condition 7.1, we shall provide you with written notice sixty (60) days prior to the end of the Initial Term or any of the Renewal Terms that this Agreement shall automatically renew for a period of twelve months in the event that we do not receive the requisite notice as provided for in Condition 7.1.
7.3 If you provide us with written notice that you wish to terminate this Agreement prior to the expiry of the Initial Term or Renewal Terms (other than for our default), no refund will be offered irrespective of whether or not you actually use the Service. 
7.4
Conditions 7.3 shall not apply if you are a Consumer.
7.5
Either we or you may terminate this Agreement in the event that:-
7.5.1 either of us commits any material breach of the Terms and fails to remedy such breach within thirty (30) days after receipt of written notice of the same; 

7.5.2 either of us becomes or is deemed insolvent, ceases to trade or has a liquidator, receiver, manager, administrator or administrative receiver or similar office appointed in respect of the whole or part of its business or enters into any arrangement or composition with its creditors or is wound up otherwise than for the purpose of a solvent amalgamation or reconstruction where the resulting entity assumed all of its obligations, or is unable to pay its debts as they fall due within the meaning of Section 123 of the Insolvency Act 1986, or is made bankrupt, or undergoes a similar or analogous event in any jurisdiction.
7.6 Notwithstanding condition 7.1, you may terminate this Agreement without any liability for payment to us subject to you providing us with written notice within the Free Trial Period of your chosen service level. If we do not receive such written notice then you will be liable for payment for the Service in accordance with this Agreement. 
8. Consequences of Termination 

8.1 In the event of termination of this Agreement in accordance with Condition 7, we shall continue to store all of your Data Files which is in our possession for a period of thirty (30) days from the date of termination. During this thirty (30) day period, you may make arrangements to collect the Data Files. After the expiration of this period, your data will be removed from the server and destroyed.
8.2 Notwithstanding the provisions of Condition 8.1, if this Agreement is terminated as a result of us suffering an event identified in 7.5.2, Your PC Limited will store your Data Files in accordance with our Security Statement. 
9. Warranties
9.1 Subject to your compliance with the terms of this Agreement, we warrant that we will provide the Service with reasonable care and skill.

9.2 We do not warrant that the Service will be error free or uninterrupted.
9.3
Subject to the provision of condition 9.1, all conditions, warranties and terms implied by statute in respect of satisfactory quality, merchantable quality or fitness for a particular purpose or an ability to achieve a particular purpose are expressly excluded.
10. Limitation of Liability
10.1 This clause sets out the limit of our liability to you for our breach of our obligations under this Agreement, or any misrepresentation, negligence or other wrongful act on our part (a “Default Act”).

10.2 We shall be liable in full and without limitation for death or personal injury resulting from our own negligence or that of our employees or agents.
10.3 We shall accept liability for damage for any other reason for a Default Act up to a maximum aggregate liability not exceeding the total Subscription Charges paid by you during the period of twelve months immediately preceding the date on which the Default Act occurred.

10.4 WE SHALL NOT BE LIABLE FOR:
10.4.1 ANY INDIRECT, CONSEQUENTIAL LOSS OR SPECIAL LOSS ARISING FROM A DEFAULT ACT;

10.4.2 ANY LOSS ARISING FROM CORRUPTION OF DATA DUE TO THE INTRODUCTION OF A VIRUS OR ARISING FROM A PROBLEM WITH THE INTERNET UNLESS YOU CAN DEMONSTRATE IT THAT IT IS DUE TO OUR NEGLIGENCE.

10.5 By entering in to this Agreement, it is deemed that you have read and understood this clause and understand that you should take out insurance cover for any losses beyond those set out in this Condition 10. If you require us to take on any additional liability beyond that set out in this Condition 10, then we will consider doing so upon agreement of an increase in the Subscription Charges to reflect such additional liability, which must be agreed in writing between you and us.
10.6 If you are a Consumer, nothing in this Agreement restricts your statutory rights.

11. Indemnity
11.1 
You agree to defend, indemnify and hold us, our affiliates, contractors, service providers, employees, agents harmless, from and against any and all liabilities, cost and expenses, including reasonable attorneys' fees related to or arising from, any breach by you of the Terms, failure by you to perform your obligations, your use of the Service.
11.2 
Notwithstanding the provisions of condition 11.1, if you are Consumer your liability to us will only extend to those direct losses we suffer as a result of your breach of this Agreement.
12. General
12.1 This Agreement constitutes the entire agreement between you and us and supersedes any prior oral or other agreements with us about the Service.
12.2 No variations to this Agreement shall be effective unless made in writing and signed by you and us.

12.3 Neither party to this Agreement shall be liable to the other party for any breach of its obligations resulting from causes beyond its reasonable control for so long as such situation exists.
12.4 You shall not be entitled to assign or otherwise transfer this Agreement.

12.5 The Contracts (Rights Of Third Parties) Act 1999 shall not apply to this Agreement.
12.6 Your use of the Service after the effective date of a change of the Terms constitutes your continued acceptance of this Agreement and the Service, as amended. 
12.7  If any provision of this Agreement is wholly or partly invalid or unenforceable, then

12.7.1 If by applying a restrictive interpretation it would not be invalid or unenforceable, that restrictive interpretation shall be applied to it; and

12.7.2 Subject to condition 12.7.1, the part of the provision which is invalid or unenforceable shall be deleted and shall not affect the validity of the remainder of this Agreement.

12.8
You should send all written notices relating to this Agreement to Your Back Up Limited, 35 Topsfield Parade, Tottenham Lane, London, N8 8PT or by email to customer@yourbackupuk.com.
13. Governing Law
This Agreement shall be governed by and construed in accordance with English law and you and we agree to  submit to the exclusive jurisdiction of the English courts.

